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Billions in ACA Disbursements Hinge on House of Representatives v.
Burwell, Risk Corridors Litigation, and Further Congressional Activity
By Ursula Taylor and Sandra Durkin*

Billions of dollars in disbursements under the Affordable Care Act (ACA) have
not been paid to insurers due to shortfalls in federal appropriations, as
highlighted in both the May 12, 2016 decision of the District Court for the
District of Columbia in House of Representatives v. Burwell (Burwell) and in
several recent lawsuits by health insurers against the federal government.

The Burwell Decision

The court in Burwell enjoined the Secretaries of the U.S. Department of Health
and Human Services (HHS) and the U.S. Department of the Treasury from
reimbursing insurers under Section 1402 of the ACA, which requires health
insurers offering qualified health plans on the Exchanges to subsidize
deductibles, coinsurance, co-payments, and other charges to eligible individual
insureds while requiring the government to reimburse insurers in an equal
amount. The court found that Congress did not appropriate funds for the
subsidies, even though health insurers are statutorily obligated to make the
subsidies and are “supposed to get their money back.” The Secretaries argued
that the government is required to pay the cost-sharing subsidies at issue and
noted that the “absence of an appropriation would not prevent the insurers
from seeking to enforce that statutory right through litigation,” which, if
successful, would permit them to recover from the Judgment Fund (for which
there are federal appropriations). The injunction is stayed pending appeal.

Risk Corridors Litigation

Insurers initiated litigation after Congress failed to appropriate funds for a



separate ACA program, the temporary premium stabilization program known as
the “risk corridors program.”* The federal appropriations legislation for 2015
and 2016 expressly exempted funding for the risk corridors program.?
Accordingly, the Centers for Medicare & Medicaid Services (CMS) limited risk
corridors payments owed to insurers for the 2014 benefit year to $362 million
(or 12.6%) of the $2.87 billion requested by insurers.?

In response to the funding shortfall, Health Republic Insurance Company, an
Oregon-based consumer operated and oriented health plan (co-op), filed a
class action in the U.S. Court of Federal Claims against the federal government
on behalf of all insurers affected by the payment deficit, seeking
reimbursement of up to $5 billion for 2014 and 2015.% Separately, the Iowa
Insurance Commissioner, in the context of the liquidation of an Iowa co-op,
sought declaratory judgment that any debts owed the federal government
should be offset by $130 million in risk corridors receivables.® Finally, and most
recently, Highmark sued the federal government in the Court of Federal Claims,
seeking nearly $223 million in risk corridors payments under breach of contract
theories, among others.® Since the court in Burwell did not decide the issue of
whether insurers have a basis for procuring ACA payments via litigation absent
a valid appropriation, this may be the focus of future litigation.

Further Congressional Action

Another temporary premium stabilization mechanism under the ACA—the
reinsurance program—has been a subject of recent congressional scrutiny,
despite yielding significantly more receipts than distributions for 2014 ($8.7
versus $7.9 billion).” Specifically, in March 2016, the Energy and Commerce
Committee of the House of Representatives informed CMS that the dispersal to
insurers of a portion of the contributions CMS collected from other insurers
participating in the program, totaling $5 billion, is unlawful.® The Committee
maintains that these funds rightfully belong to the U.S. Treasury.® No litigation
has yet been filed.

*We would like to thank Ursula A. Taylor and Sandra J. Durkin (Butler Rubin
Saltarelli & Boyd LLP, Chicago, IL) for authoring this email alert. We also would
like to thank Melissa J. Hulke, CPA (Berkeley Research Group, Phoenix, AZ) for
reviewing this email alert.
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Member benefit educational opportunity:

Attend the Payers, Plans, and Managed Care Practice Group sponsored
luncheon, entitled "What Is Adequate? An Update on CMS and NAIC Network
Adequacy Developments" (June 27), taking place at the Annual Meeting (June
27-29, Denver, CO).
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